110-6-1. (Authorized by and implementing K.S.A. 1999 Supp. 74-50,131, as amended by L. 2000,

ch, 157, sec. 8; effective, T-110-8-17-93, Aug. 17, 1993; effective Nov. 15, 1993; amended, T-110-4-25-

00, April 25, 2000, amended Feh. 23, 2001; revoked P- J
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110-6-1a. {Authorized by K.S.A. 1999 Supp. 74-50,115, as amended by L. 2000, ch. 157, sec. 6
and K.5.A. 74-50,131, as amended by L. 2000, ch. 157, sec. 8; implementing K.S.A. 1999 Supp. 74-50,115,
as amended by L. 2000, ch, 157, sec. 6, K.S.A. 74-50,131, as amended by L. 2000, ch. 157, sec. 8, and

K.S.A. 1999 Supp. 74-50,132; effective, T-110-4-25-00, April 25, 2000; effective Feb. 23, 2001; revoked P-

—
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110-6-2, (Authorized by and implementing K.S.A. 1999 Supp. 74-30,131, as amended by L.
2000, ch. 157, sec. 8; effective, T-110-8-17-93, Aug. 17, 1993, effective Nov. 15, 1993; amended, T-110-

4-25-00, April 25, 2000; amended Feb. 23, 2001; revoked P- )
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110-6-3. {Authorized by K.S.A. 1999 Supp. 74-50,131, as amended by L, 2000, ch. 157, sec. §;
implementing K.S.A. 1999 Supp. 74-50,131, as amended by L. 2000, ch. 157, sec. 8 and K.S.A. 1999 Supp.
74-50,132; effective, T-110-8-17-93, Aug. 17, 1993; effective Nov. 15, 1993; amended, T-110-4-25-00,

April 25, 2000; amended Feb. 23, 2001; revoked P- J
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110-6-4. (Authorized by K.S.A. 1999 Supp. 74-50,131, as amended by L. 2000, ch. 157, sec. §;
implementing K.S.A. 1999 Supp. 74-50,131, as amended by L. 2000, ch. 157, sec. 8 and K.5.A. 1999 Supp.
74-50,133; effective, T-110-8-17-93, Aug. 17, 1993; effective Nov. 15, 1993; amended, T-110-4-25-00,

April 25, 2000; amended Feb. 23, 2001; revoked P- J)
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110-6-5. {Authorized by and implementing K.S.A. 1999 Supp. 74-50,131, as amended by L. 2000,
ch. 157, sec. 8; effective, T-110-8-17-93, Aug. 17, 1993; effective Nov. 15, 1993; amended, T-110-4-25-

00, April 25, 2000; amended Feb. 23, 2001; revoked P- J

DERT, OF ADMINISTRATION
ATTORNEY GENERAL
N FEB 37 2013
MAR 271 2013

%ﬂ\ APPROYED
APPROVED BY




110-6-6. (Authorized by and implementing 1993 SB 73, section 1 (b}; effective, T-110-8-17-93,

Aug. 17, 1993; effective Nov. 15, 1993; revoked P- g
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110-6-7. {Authorized by and implementing L. 1993, Chap. 172, Sec. 1; effective Nov. 15, 1993;

revoked P- J
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110-6-8, Definitions. As used in this article and for purposes of administering HPIP, the
following terms shall have the following meanings:

(a) “Alternative wage standard” means one and one-half times the state average wage and
is updated annually by the secretary. An alternative wage standard may be used only after
subtracting all employees with five percent equity in the business from all internal wage
calculations, as provided by K.S.A., 74-50,131(c) and amendments thereto.

(b) *“Applicant” means a legal entity seeking to certify a qualified firm through the HPIP
application process,

(¢) “Average internal wage” means the wage computed for the employees attached to a
worksite and shall be calculated by one of the following methods:

(1) Dividing the average headcount of part-time plus full-time employees at the worksite
as reported on the “quarterly wage report and unemployment tax return” or “multiple worksite
report” for the measurement period into total payroll costs that have been paid over the same
measurement period; or

(2) dividing the number of FTE employees into total payroll costs that have been paid
over the same measurement period.

(d) “Back-office operation” means a wholly owned company worksite location that meets
all of the following criteria:

(1) The main activities are functions that support the core focus of the business.

(2) Support activities are performed for other company-owned worksites in which the
company has more than 50 percent equity.

(3) The worksite could have been geographically located anywhere.
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K.A.R, 110-6-8
()

(e) “Certificate of intent to invest” means a ﬁroject description form.

(f) “Certification period” means the interval during which a worksite is eligible to receive
HPIP benefits according to K.A.R. 110-6-11.

(g) “Combined worksite” means two or more worksites referenced on the same
application according to K.A.R. 110-6-11.

(h) “Commence investment” means to make a formal commitment and to invest, with
both actions being directly connected to the project description form previously submitted to the
department,

(i) “Commercial customer” means an organized entity that engages in the manufacture or
sale of products or the provision of services to other entities or individuals.

(j) “Core focus” means an activity that is designated by the NAICS code number assigned
to a company and produces more than 50 percent of a company’s revenue,

(k) “Department” means Kansas department of commerce.

(1) “Formal commitment to invest,” for a company, means one ot both of the following:

(1) The company relocates assets that it already owns to Kansas from an out-of-state
location.

(2) The company enters into a written agreement that provides either party with legally
enforceable remedics if the agreement is breached.

(m) “Fully operational,” when used to describe a new worksite, means that the worksite is

performing substantially all major core focus functions.
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K.AR. 110-6-8
(3)

(n) “Full-time-equivalent employees™ and “FTE employees,” for purposes of calculating
internal average wage during a measurement period, shall include leased employees and shall be
computed by the following method: |

(1) The number of hours worked by any permanent employees who normally work fewer
than 40 hours per week shall be totaled and then divided by 2,080 hours, dropping any fractions.

(2) The result of paragraph (n}(1) then shall be added to the average number of
employees who normally worked 40 or more hours per week during the measurement period.

(o) “Government customer,” as used in the act, means an organization that is not a related
taxpayer, as defined by K.S.A. 79-32,154(h) and amendments thereto, and meets one of the
following conditions:

(1) Is classified in major NAICS code sections 922 through 928; or

{2) is a customer that is funded primarily with tax dollars and is not classified as a for-
profit or a not-for-profit organization.

(p) “Gross revenues,” as used in K.S.A. 74-50,131 and amendments thereto, means that -
term as commonly used in financial and accounting applications under generally accepted
accounting principles (G.A.A.P) in the United States.

(@) “Headquarters,” as used in K.S.A. 74-50,131 (g)(6) and amendments thereto, means a
worksite that meets all of the following conditions:

(1) The main activity at the worksite is providing direction, management, or
administrative support for the operation of multiple company-owned worksites in which the

applicant company has an ownership interest greater than 50 percent.
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K.A.R. 110-6-8
{4)

(2) The worksite is capable of being geographically located anywhere.

(r) “High-performance incentive program” and “HPIP” mean the department’s incentive
program that may provide tax benefits to a worksite pursuant to K.S.A. 74-50,131 and
amendments thereto.

(s)(1) “HPIP source-of-revenue requirement,” pursuant to K.S.A. 74-50,131(b) and
amendments thereto, means the requirement for certain types of businesses that more than 50
percent of total revenue at the worksite shall be generated from sales to any of the following:

(A) Kansas manufacturers assigned to major NAICS categories 311 through 339;

(B) out-of-state government customers;

(C) out-of-state commercial customers; or

(D) any combination of paragraphs (s)(1)(A) through (C).

(2) Revenues that shall be specifically excluded as eligible revenues under the HPIP
source-of-revenue requirement are the following:

(A) Revenues generated as payment for medical services from Medicare, Medicaid, or
any related administrative organizations; and

(B) revenues generated from medical services or products delivered to or used by
individual patients, regardless of the source of payment.

(1) “KIT” means Kansas industrial training, as defined in K.S.A. 74-5065(a) and
amendments thereto.

(n) “KIR” means Kansas industrial retraining, as defined in K.S.A. 74-5065(b) and

amendments thereto.
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(5)

(v} “Leased employees™ shall include employees who meet the following criteria:

(1) Are engaged at the worksite pursuant to an agreement with a third party;

(2) are filling positions that are one year or longer in duration; and

(3) receive wages and benefits that are paid either directly or indirectly by the worksite
where the leased employees are engaged.

(w) “Main activity” means an activity that utilizes more than 50 percent of the total
square feet at a worksite or more than 50 percent of the total number of employees at a worksite.

(x) “Measurement period” and “MP” mean the four consecutive calendar quarters that a
company shall use to meet and document satisfaction of the HPIP eligibility requirements.

(1) For a worksite expansion with an existing workforce, the MP shall be the four
calendar quarters that immediately precede the selected certification period.

(2) For a new worksite with a new workforce, the MP shall be the first full four
consecutive calendar quarters of operation at the new worksite.

(y) “Multinational corporation” and “multinational firm” mean a legal entity with at least
one permanent worksite in the United States and one or more additional permanent worksites
established in one or more other countries, with attendant personnel and owned or leased
facilities, equipment, and infrastructure,

(z) “NAICS designation” means a six-digit designation in the North American industry
classification system that identifies the main activities performed at a worksite. The NAICS

designation is initially assigned to a worksite by the Kansas department of labor. At the request
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K.A.R. 110-6-8
(6)

of the applicant, the Kansas department of labor’s NAICS designation may be reviewed and
adjusted by the secretary, if deemed appropriate, based upon the actual activity at the worksite.

{aa) “National corporation” and “national firm” mean a legal entity that has operations
covering a broad geographical area within the U.S., with multiple permanent worksites wholly
owned or affiliated with other legal entities, with attendant personnel and owned or leased
facilities, equipment, and infrastructure.

(bb) “Nonmanufacturing business” means any commeicial enterprise other than a
manufacturing business assigned to major NAICS categories 311 through 339,

{cc) “On-the-job training” and “OJT” mean training situations during which a product or
service that can be sold or used in internal operations is generated.

(dd) “Project description form” and “PD form™ mean a form required as the first step to
be able to access HPIP benefits. This form provides proof of foreknowledge of the HPIP
program and shall be completed, signed, and submitted to the department before any formal
commitment to invest.

(ee) “Qualified business facility investment™ has the meaning specified in K.5.A. 79-
32,154, and amendments thereto.

(ff) “Related taxpayer” has the meaning specified in K.S.A. 79-32,154, and amendments
thereto.

(gg) “Sales to Kansas manufacturers,” as used in the act, means sales to organizations
that are not related taxpayers, in which the purchased goods or services are paid for by the

purchasing organization or its designated agent and the purchased goods or services are delivered
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K.AR.110-6-8
{7)

within Kansas to a worksite assigned to major NAICS categories 311 through 339 by the Kansas
department of labor. Sales orders and payments may originate from either inside or outside
Kansas.

(hh) “Secretary” means secretary of commerce.

(ii) “Total payroll cost” means the payroll amount defined by the Kansas department of
labor as “total wages” on line 12 of the “quarterly wage report and unemployment tax return” or
the “multiple worksite report.” For a worksite, total payroll cost during the appropriate
measurement period may be combined with any pretax earnings in which an employee has
elected to direct to one of the following:

(1) A flexible-spending plan,

(2) a deferred compensation plan; or

(3) a retirement plan that includes earnings the employee would otherwise have received
in the form of taxable wages had it not been for the voluntary deferral.

This term shall not include company-paid costs for health insurance, dental insurance,
and any other employee benefits that are not reported to the Kansas department of labor on the
employer’s quarterly wage report or the multiple worksite report.

(ij) “Training and education eligible expense™ means the amount actually paid for
training and education of the group of employees, or portion thereof, that is used to determine the
average wage at the worksite location, and from which the worksite expects to derive increased
productivity or quality. The determination of expenditures that constitute training and education

eligible expenses shall include the following:
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K.AR. 110-6-8
(8)

(1) Eligible training and education expenditures shall include instructor salaries,
curriculum planning and development, travel, materials and supplies, textbooks, manuals, minor
training equipment, certain training facility costs, and any other expenditure that is eligible under
KIT or KIR.

(2) The following other expenditures shall be allowable but shall be subject to maximum
caps:

(A) Wages of employees during eligible training, up to a maximum of 400 percent of the
applicable HPIP alternative wage standard hourly wage;

(B) employee instructors’ salaries, subject to a maximum of 400 percent of the applicable
HPIP alternative wage standard hourly wage; and

(C) training-related travel expenses, with a maximum meals allowance of $120 per day
and lodging costs of $300 per night.

(3) Expenditures for the following shall be excluded as training and education eligible
expenses:

(A) Compensation paid to an employee trainee who is receiving on-the-job training;

(B) compensation paid to an employee during self-training, except for time in which the
employee is involved in activities related to an approved computerized course of study;

{C) bonus pay received as compensation related to the company’s financial performance
or the employee’s job performance, or both;

(D) overtime pay, unless the employee is being paid at an overtime rate while

participating in eligible training;
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(9) '

(E) operations manuals and reference manuals. However, training-specific manuals shall
be allowable; and

(F) training and education costs covered by monies or grants obtained from state, federal,
or other government-sponsored workforce training programs.

(kk) “Wage standard” means the average wage information developed for the department
for the appropriate NAICS designation using all worksites located within a geographical area as
defined by the secretary that are required to provide the Kansas departiment of labor with a
“quarterly wage report and unemployment tax return” or a “multiple worksite report.”

(1) “Worksite” has the same meaning as that specified for “qualified business facility” in

K.S.A. 79-32,154, and amendments thereto. (Authorized by and implementing K.S.A. 2012

Supp. 74-50,131; effective P- )
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110-6-9. Application. (a) After the measurement period for a worksite has been
established, the applicant may submit an application to the department for certification of the
worksite, on a form prescribed by the secretary, together with all supplemental forms and
documentation necessary to demonstrate satisfaction of the program requirements. Sufficiency of
all submitted documentation shall be determined by the secretary, who may request additional
information. A worksite shall not be certified until all program requirements are satisfied.

(b) Certification of the worksite in which the applicant is planning to make a qualified
business facility investment, as defined by K.S.A. 79-32,154(e) and amendments thereto, shall be
contingent on documentation submitted by the applicant to the department that the worksite has
met all statutory criteria during the measurement period, except as specified in K.A.R. 110-6-
12(b). However, a determination may be made by the secretary that it is in the best economic
interests of the state to allow initial certification or recertification based on a promise of future
performance, rather than historical accomplishments, if certification is deemed justified by the
magnitude of potential job creation and investment and by other considerations deemed
appropriate by the secretary. (Authorized by and implementing K.S.A. 2012 Supp. 74-50,131;

effective P- )
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110-6-10. Certification of a worksite. Each applicant shall meet the following
requirements:

(a) (1) The NAICS designation assigned to the worksite shall be under an appropriate
NAICS designation, as specified in K.S.A. 74-50,131 and amendments thereto,

(2) the worksite, regardless of its NAICS designation, shall be determined by the
sectetary to be to be a headquarters or back-office operation of a national firm or multinational
firm pursuant to this article; or

(3) the worksite, regardless of its NAICS designation, had been certified as a
headquarters or back-office operation of a national firm or multinational firm by the secretary
before the effective date of this regulation, The worksite shall retain its certification as a
headquarters or back-office operation of a national firm or multinational firm unless the worksite
would no longer qualify using the criteria in effect for the original worksite certification,

{b) Before any formal commitment to invest, the applicant shall demonstrate knowledge
of the HPIP program by submitting a certificate of intent to invest, on the PD form prescribed by
the secretary. The worksite information provided on the PD form shall include the following:

(1) Estimated investment amounts;

(2) a projected starting date;

(3) information regarding current and anticipated net new job creation and retention with
associated payroll levels;

(4) revenue and sales projections; and

(5) any other relevant information if requested by the secretary.
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K.AR. 110-6-10
{2}

(¢) Certification of a worksite for the sole purpose of utilizing an HPIP tax credit that has
been carried forward shall not require the submission of an additional project description form
and may be applied for with a sworn statement using a form prescribed by department.

(d) If the main activity at a worksite is not related to the headquarters or back-office
operation but all other program requirements are satisfied, the applicant may seek certification
only for that portion of the worksite’s area that houses the headquarters or back-office operation
of that worksite if the company’s accounting system has the capability o allow a segment of the
worksite to independently track the various elements that support satisfaction of HPIP
requirements.

HPTP benefits shall be calculated by determining the portion of a qualified business
facility investment used solely for that portion of the worksite housing the headquarters or back-
office operation.

(e) After meeting all HPIP requirements, the worksite shall be certified by the secretary
to the department of revenue. Before a worksite may be certified, all records used to support
HPIP certification shall be subject to verification by the department. (Authorized by and

implementing K.S.A. 2012 Supp. 74-50,131; effective P- )
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110-6-11. Certification period (CP). (a) After establishing the measurement period at
the worksite, the applicant shall establish a certification period as follows:

(1) For a worksite that has been fully operational for at least four calendar quarters, a 12-
month certification period shall begin, at the option of the applicant, on any date during the
calendar quarter following the end of the MP.

(2) For a new worksite with a new workforce, the certification period shall begin at the
onset of the eligible qualified capital investment to establish this worksite and shall continue for
12 months after the end of the MP. There may be two exceptions as follows:

(A) I, at the commencement of full operations, the new worksite is staffed with a
workforce comprised of at least 85 percent of employees who have been relocated from other
Kansas worksites of the company and if compliance with all other HPIP requirements is
documented to the satisfaction of the secretary for the four calendar quarters immediately
preceding the start of full operations, the applicant shall have the option to use the four calendar
quarters before the start of full operations at the new location as its measurement period with a
certification period starting at the onset of qualified capital investment to establish this new
worksite. The certification period shall continue through the first four quarters of operations.

(B) A firm that is relocating from outside of Kansas shall have the option to use the four
previous quarters before the start of full operations at the new worksite as its measurement
period with a certification period starting at the onset of eligible capital investment to establish
this new worksite and shall continue through the first four quarters of operations, if all of the

following conditions are met:
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K.AR, 110-6-11
(2)

(i) The new worksite is not subject to the HPIP source-of-revenue requirement and is
using participation in KIT or KIR to satisfy the HPIP training requirement.

(i1) At the commencement of full operations, the new worksite is staffed with a workforce
comprised of at least 85 percent of employees who have been relocated from non-Kansas
facilities of the firm or from a combination of Kansas and non-Kansas facilities,

(iii) Wage costs for those relocated employees are documented to the satisfaction of the
secretary for the four calendar quarters immediately preceding the start of full operations.

(b) If a company chooses to combine worksites for HPIP certification, then each worksite
shall establish as its measurement period four combined calendar quarters of operations that do
not overlap any other measwrement period for any participating worksites. Certification shail
begin on any date of the applicant’s choosing during the quarter that follows the end of the
measurement period and shall extend for a 12-month period.

(c) If worksites are combined in a single application to receive aggregate HPIP
certification, then the applicable set of requirements shall consist of the most restrictive
requirement for any of the individual worksites that are participating in the combined
application, according to the following requirements:

(1) Tf any individual participating worksite is subject to the HPIP source-of-revenue
requirement, then the combined worksite application as a whole shall be subject to the HPIP
source-of-revenue requirement.

(2) If participating worksites come from more than one HPIP wage region, then the

highest wage threshold from those wage regions shall apply for the participating worksites.
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(3)

(3) If a headquarters or back-office operation is not required to satisfy the HPIP source-
of-revenue requirement while another worksite is so required, then each participating worksite
shall be required to satisfy this requirement,

(4) If worksites in the same wage area fall into different size categories, the most
restrictive wage standard shall apply to each of the combined worksites.

(5) If each of the combined worksites has 500 or fewer employees but in aggregate the
number of employees is greater than 500, then the higher wage threshold shall apply.

(d) Certification of a worksite for the sole purpose of obtaining training and education tax
credits or a sales tax exemption certificate shall be allowed if both of the following conditions
are mef;

(1) All other program requirements are satisfied.

{(2) The applicant demonstrates prior knowledge of the program by submitting the project
description form. This form shall be received by the department before the start of the
certification period. (Authorized by and implementing K.S.A. 2012 Supp. 74-50,115 and K.S.A.

2012 Supp. 74-50,131; effective P- )
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110-6-12, Training and education requirement. After a worksite has met the
requirements of K.A.R. 110-6-10, that worksite shall meet the requirements of subsection (a) or
(b) before the applicant obtains certification of the worksite:

(a) The applicant shall participate in a KIT or KIR workforce training project at the
worksite to enhance employee skills, If this method is to be utilized in satisfaction of the HPIP
training and education requirement, the timing of the project shall be one of the following;

(1) If a KIT or KIR project terminates during the applicant’s chosen measurement period,
at least three months of the training project shall have occurred during the measurement period,

(2) A KIT or KIR project of at least three months in duration commences any time during
the applicant’s chosen measurement period or during the following calendar quarter but shall not
commence after the start of the certification period except as provided by K.A.R. 110-6-11(a)(2).

(b) The applicant shall make a cash investment of at least two percent of its total payroll
costs at the worksite in eligible training and education expenses during the measurement period,
except that costs incurred to train employees needed to staff a start-up worksite, before
operations begin at the worksite, shall be counted as part of training costs during the first four
quarters of operations for those employees who have been hired into permanent positions before
the start of operations. Prepayment for training may be counted in a measurement period
apportioned according to the extent that the related training has been completed during the

measurement period, (Authorized by and implementing K.S.A, 2012 Supp. 74-50,131; effective

p-_ )
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